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Renae Jewell 
Committee Clerk 
Select Committee into the Appropriateness of Powers and 
Penalties for Breaches of Parliamentary Privilege and Contempts 
of Parliament 
Legislative Council 
Parliament House 
PERTH W A 6000 

Dear Ms Jewell, 

PUBLIC 

'2 7 JAN 2009 

Penalties for breaches of privileges and contempts - Parliament of Victoria 

Thank you for your correspondence of 12 December 2008 to the Clerks and Presiding 
Officers of the Parliament of Victoria, seeking submissions on our Houses ' practices 
in relation to punishing contempts and breaches of privilege. Please accept this letter 
as a combined response from the Legislative Council and Legislative Assembly. 

Background 
The Legislative Council and the Legislative Assembly's privileges are inherited from 
the House of Commons through section 19 of the Constitution Act 1975. Section 19 
provides that the privileges, powers and immunities that existed in the House of 
Commons when the Victorian Parliament was established apply in the Houses and 
their committees. 

Penalties 
It is a fundamental right of the Houses to assert and protect their privileges. When a 
privilege has been breached, or a contempt committed, the Houses may seek to 
remedy this by exercising its penal jurisdiction. 

Action to protect the Houses' privileges can be taken by the Houses. The Legislative 
Council has few precedents in this area. In the case of the Assembly, the House 
generally resolves to instruct the Speaker to take action on behalf of the House, or the 
Speaker can act independently such as by writing to those responsible for infringing 
the House's privileges. 

The Assembly and Council have penal jurisdiction as part of the powers and rights 
granted by section 19. Some of the powers have never been exercised, and so could 
be argued to be obsolete. Several of the recognised punishments are exercised in 
relation to members who commit contempts and breaches of privilege, and do not 
apply to non-members. 



Members 

The main areas of punishment of members open to the Houses are: 

Suspension from the House by way of resolution - An opinion from Mr Bret Walker, 
SC, confirming the Legislative Council's power to order the production of documents 
and to sanction Council members for failing to comply with such an order was tabled 
on 6 June 2007. The opinion was obtained after the Leader of the Government 
requested the President to obtain legal advice on the Council's powers in this regard. 
Mr Walker concluded, amongst other things, the Council had the power to compel 
Council members to produce the documents sought and to deal with such members for 
contempt for failure to comply with the Council's Order. Ultimately, in appropriate 
cases the Council could suspend such members in an attempt to prevent their 
continued obstruction of the Council's business. 

On 22 November 2007 the Council suspended, by resolution, the Leader of the 
Government for the remainder of that day's sitting for his failure to comply with an 
order for documents. 

Expulsion/loss of seat - There is no provision in the Constitution Act 1975 for the 
expulsion of a sitting member. However, by longstanding practice and privilege of 
the Victorian Parliament, expulsion is considered a reason for a place of a member to 
'fall vacant'. Four members have been expelled by the Assembly, and one by the 
Council. An expelled member can renominate for a subsequent by-election. 

Mr Walker's legal advice, referred to above, addressed this issue and concluded that 
any sanctions for contempt would not include the expulsion of a member because to 
do so would represent an abrogation of the voters' choice. 

Imposition of fines - The Houses have power under the Members of Parliament 
(Register of Interests) Act 1978 to fine members who breach the financial code of 
conduct under that Act. 

People other than members 

The main areas of punishment of non-members are: 

Commitment - The Assembly has directed the Speaker to issue a warrant seeking the 
imprisonment of people twice before, in 1869 and 1900. The Assembly has also 
directed the Serjeant-at-Arms to take people into custody, but not since 1876. 

Imposition offines - Unlike the statutory power in relation to members listed above, 
it is not clear whether the Houses have power to impose fees generally as part of their 
penal jurisdiction. This was not inherited by virtue of section 19 in 1856 as the House 
of Commons had not exercised this power since 1666 and it did not form part of the 
Commons' practice at the time section 19 was enacted. There is an argument to 
suggest that the Houses have power to protect their privileges as they deem fit, which 
may include the imposition of fines, but there is no precedent of this in Victoria. 

Reprimand/admonition - The Assembly has resolved to reprimand those found 
guilty of breach of privilege in the past, most recently in 2006 where it the House 
directed the Speaker to write to a law firm found to have been in contempt by 
threatening legal action against a constituent due to comments made in the House by a 



Member. The House also directed the Speaker to place an advertisement in a widely 
circulated legal journal asserting the privileges of the House, as part of an educative 
process. 

In 1969 the Legislative Council reprimanded a newspaper editor and a journalist after 
finding them guilty of a breach of privilege. The breach involved a newspaper at1ic1e 
attacking a witness. In December 1978 the Council passed a resolution expunging the 
decision. 

Acceptance of an explanation - There are few precedents to refer to, but in 1858-59, 
the Assembly resolved that while breaches and contempts are serious, if the person 
committing them did so unknowingly, and apologised to the House, then punishment 
may be avoided. 

Other options 

Any alternative punishments for members or third parties - such as actions 
prescribed in legislation - would be a matter for the Houses to consider. Further, 
any alternative punishments would need to be consistent with the Houses' existing 
powers under section 19 of the Constitution Act 1975. 

We trust this information is of some assistance in your investigations. 

~ Wayne Tunnec1iffe 
Clerk, Legislative Assembly Clerk, Legislative Council 




